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Legal Aspects of 

Competitive Sealed Proposals

(or RFPs, ITNs, Request for Tender, etc.)
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Varying Procurement/Contracting 
Practices

Practice from here . . . . . . To Here

RFP Exceptions → Nonresponsive Exceptions permitted, but some 
agencies consider during evaluation

Clarification only, no BAFOs Substantive negotiation/BAFOs

No limitation on liability Will negotiate overall caps 

Will not exclude damages Consequential, indirect, incidental 
damage exclusions

Inflexibility in IP negotiation Willingness to negotiate IP rights

Comprehensive socio-economic 
policy compliance requirements

At most: evaluation of plans to use 
small/disadvantaged businesses



Competitive Sealed Proposals

Responsiveness

Clarifications

Competitive Range

Discussions

Best and Final Offers

Post-Award Formalization



Ambiguity

Discussion



Negotiations are exchanges, in either a 
competitive or sole source environment, between 
the Government and offerors, that are undertaken 
with the intent of allowing the offeror to revise its 
proposal. These negotiations may include 
bargaining. Bargaining includes persuasion, 
alteration of assumptions and positions, give-and-
take, and may apply to price, schedule, technical 
requirements, type of contract, or other terms of 
a proposed contract. Federal Acquisition 
Regulation (FAR) Subpart 15.3.



Discussion with Responsible Offerors and Revisions to 
Proposals. As provided in the Request for Proposals . . . 
discussions may be conducted with responsible 
offerors who submit proposals determined to be 
reasonably susceptible of being selected for award for 
the purpose of clarification to assure full 
understanding of, and responsiveness to, the 
solicitation requirements. Offerors shall be accorded 
fair and equal treatment with respect to any 
opportunity for discussion and revision of proposals, 
and such revisions may be permitted after submissions 
and prior to award for the purpose of obtaining best 
and final offers. MPC § 3-203(6) (2002) 



Multiple Award

Clarifications

Discussions

Best Value

Failure to evaluate price equally

https://www.gao.gov/assets/690/685308.pdf



Civil Procedure and Opinions

• Searching for Cases

• Persuasive Precedent, e.g. Federal Decisions

Preliminary 
Judgment

Motion to 
Dismiss

Summary 
Judgment

Findings 
and 
Judgment



. . . [we] must afford a presumption of 
correctness to the State's decision. . . [To 
hold otherwise] “would place the Judiciary 
in the position of litigating the award of 
every state and municipal contract and 
would place public officials in charge of 
awarding such contracts in the ‘legalistic 
straightjacket'.“  – Blue Cross & Blue Shield of 

Rhode Island v. Najarian, 865 A.2d 1074 (R.I. 
Supreme Court, 2005)



• “. . . the pivotal issue before the trial court 
and in this appeal is whether the [agency] 
can treat the RFP process as little more than 
a ranking tool to determine a preferred 
provider and then negotiate a contract with 
that provider with little or no concern for the 
original proposal of that preferred provider.“ 
-- Florida Department of Lottery v. GTECH, 816 
So.2d 648 (Fla. App. 1 Dist. 2001)



Legal Aspects of 

Cooperative Procurement 

(and where Federal Law Intersects 

Sometimes)
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Authority to “Cooperate”

• Some caution is required regarding public entity authority.  

For example, one cooperative website had the following 

FAQ:

“Can my public agency use the program without going out for 

solicitation? Yes, all our contracts are awarded by a lead public 

agency using a competitive solicitation process consistent with its 

state procurement laws and regulations. Each solicitation contains 

language that advises all suppliers that the contract may be used by 

other government agencies throughout the United States.”

• What might be wrong with this statement?



Legal Issues with Coops

• Notice of intent to participate

Notice

• No participation if master is over __ years old

Age

• Is the “piggyback” agreement within scope of 
the master?

Scope



• Participation by other “states” from the beginning
• Participation (through Sourcing Team) in creation of 

solicitation, evaluation, award and contract management
• Permits compliance with State Procurement Laws 
• Lead State executes master agreement for ValuePoint
• Participating Addendum by participating states/entities

How does NASPO ValuePoint work?  

Lead 

State

&

Sourcing 

Team

RFP & 

Evaluation

Master 

Agreement

Lead State
Individual 

States
Participating

Addendums
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Piggybacking: 
the Federal Transit Authority

• Federal Transit Administration has published guidance on “third 
party procurement” funded by FTA funds

• 7/8/2013 FTA memo disapproved purchase of buses from MN 
Cooperative Purchasing Venture contract where the transit 
agencies were out-of-state entities not parties to the original 
contract

• Joint procurements permitted where quantities reflect “current 
and reasonably expected needs” advertised in original contract

• In 2014 the FTA looked at the state of Washington’s WSCA 
contract for vehicle lifts and concluded that Washington political 
subdivisions could order from those contracts using FTA funds, 
subject to incorporation of federally required terms and 
conditions.  





Waiver

“Project schedule has been the only real issue.  
What if any informal project communications 
were provided to subcontractor regarding the 
effect of project delays?

Notice of changes was not provided as required 
by the contract.” 



Rules of Evidence and You

“The documents speak for themselves” 
-- U.S. District Court Judge in 1994

Business records: “A memorandum, report, record . . . if kept in the 
course of a regularly conducted business activity . . .” 

Admission: “Statement offered against a party and is the party's own 
statement in either an individual or a representative capacity . . .” 

Habit: Evidence of the . . . the routine practice of an organization . 
. .is relevant to prove that the conduct was in conformity . . .”
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